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OP1 NI ON

This appeal is made pursuant to Section 19 of the Persona
| ncone Tax sct (Chapter 329, Statutes of 1935, as amended) from
the action of the Franchise Tax Comm ssioner in overruling the
Protest of Leslie Charteris to a proposed assessnent of additional
ax in the amount of §734.98 for the taxable year ended Decenber
31, 1940.

Appel lant, a British subject and a witer of note, had visited

the United States on a nunber of occasions since 1932 under a
visitor's visa. He last entered this country in September, 1939,
on a visitor's visa, from England. He spent” the winter nonths of
the years 1936 to 1940, inclusive, at Palm Springs and had for a
nunber of years prior to 1940 traveled extensively throughout the
world in connection with his story-witing activities. he pur-
oses of his 1939 visit to this country were to consult with the

w York publishers of his books, to negotiate with Radio-Keith
Orpheum for making screen adaptations of his stories, to obtain
fresh inspiration for the witing of new books, and to enjoy a
vacation fromhis work. He remained in California substantially
all of 1940, but contends that he was at that time a mere sojourner
here rather than a resident since his presence in this country was
merely transitory and tenporary. He admits that his tenporary so-
journ ripened into permanent residence not later than January" 16,
1941, at which time he filed an affidavit with the Federal inmgra-
tion authorities to obtain the status of a quota inmgrant. Per-
manent status as a quota immgrant was granted to himby a specia
actof Congress in 1942, as a result of efforts originating sone
time before the filing of the affidavit on January 16, 1941. The
Commi ssioner determned that he was a resident of this State during
1940 and levied a proposed assessnent accordingly.

~Sectjon 2§kiof the Act, as amended in 1937, defines the term
"resident” as follows:
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"Every Natural person who is in the State of California
for other than a tenporarY or transitory purpose is a
resident and every natural person domciled within this
State is a resident unless he is a resident within the
meaning of that term as herein defined of some other
State, Territory or country ... Every natural person
who spends in the_ag?regate more than nine nonths of the
taxable year within the State or maintains a pernmanent

| ace of abode within this State shall be presumed to

e a resident. The presunption may be overcome by
satisfactory evidence that such person is in the State .
for a tenmporary or transitory purpose ..."

It should be observed that the question before us is merely
whet her the Appe]lant Is properly to be regarded as a resident of
this State, wthin the nmeaning of Section Z(k), not whether he was
domciled here at that time. It is further to be observed that
under that Section Appellant is presuned to be a resident, since he
was in California nore than nine nonths in 1940, and that it is
I ncunbent upon himto establish that he was a non-resident.

In attenpting to rebut the statutory presunption, he declares
that he continued to nmaintain his homein England, that his presence
in this country throughout the year 1940 was by virtue of a visi-
tor's visa only, under which he could not be permanently enployed
and could do "free | ance” witing only, that it had been his custom
to return to England on the occasion of previous visits, that he
entered |nto.onEy seasonal |eases of California premses prior to
1941, that his English home was not |eased to others until October
1943, and that nost of his personal effectsand household articles
were in Engl and.

| n Bowring v. Bowers, 224 F (2d) 918, n..deternining whether
an individual was a resident alien, the Court stated

"But all the [imtations applicable to acquiring a new
domcile, particularly when a domicle of national
origin is to be abandoned, do not necessarily attach
to taking out a new residence, either in this

country or England."

and affirnmed that

"An alien actually present in the United States who
is not a nere transient or sojourner is a resident

of the United States for purposes of the incone tax.
Wiether he is a transient or not is determned by

his intentions with regard to the length and nature
of his stay. a nere floating intention, indefinite
as to tine, to return to another country is not
sufficient to constitute hima transient, |f he
lives in the United States and has no definite inten-
tion as to his stay, he is a resident. (ne Who cones
to the United States for a definite purpose which in
Its nature may be pronptly acconplished is a transient;
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mut i f his purpose is of such a nature that an
extended stay may be necessary for its acconplish-
ment, and to that end the alien makes his hone
tenporarily in the United States, he becomes a
resident, though it may be his intention at al
times to return to his domcile abroad when the
purpose for which he came has been consummated or
abandoned. "

W are of the opinion that while the el lant may have
retained his domcile in England during 19 vTe‘mas a resident
of this State within the meaning of Section 2{k) of the fct. He
has not shown that he had nore than a nere floating intention,
indefinite as to tine, to return to England. Since he was actually
living here, the fact that he had no definite intention as to his
stay would not nake him a non-resident. He has not shown that he
came here only for a definite purpose which in its nature mght be
pronptly acconplished. The evidence indicates rather that his
Presence here during 1940 was nore than nerely transitory and

enporary.

Appel lant's retention of ownership of a home in England
cannot be regarded as of great significance since such ownership
continued for at |east two years after he admttedly becane a
resident of this State. H'S presence here under a visitor's visa
was only because he could not obtain inmgration status, though

~it had been sought prior to 1941. Not a great deal of weight can

be attached to the fact that certain personal effects and his
silver were not shipped to himuntil 1942 for the shipment was
made under British nﬁrﬂency Requl ations, effective in that year
but not effective for the year 1940, so that a?parently the del ay
was attributable not to any desire of Appellant to keep his per-
sonalty in England, but to his inability to make arrangenents for
its earlier shipment. Residence here was in no way dependent upon
his leasing for an extended period of a hone in this State. H'S
daughter entered a school in Palm Springs early in 1940, having
previoud y attended school in Philadel phia.

In the |ight of the foregoing considerations we cannot con-
clude that the Conm ssioner acted unreasonably in determning that
the Appellant was during 1940 a resident of this State within the
meani ng of Section 2(k) of the Personal Income Tax Act.

ORDER

_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. MecColgan, Franchise Tax Commissioner, in overruling
the protest of Leslié Charteris to a groPosed assessnent of
additional tax in the anount of $734.98 tor the taxable year ended
Decenber 31, 1940, pursuant to Chapter 329, Statutes of 1935, as
amended, be and the sane is hereby sustained.
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Done at Sacramento, California, this 19th day of
'f by the State Board of Equalization.

R E_Collins, Chairmn
Wn G Bonelli, Menber
J. H Quinn, Menber

ATTEST: Dixwell L. Pierce, Secretary
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